The 1837 Wills Act:
This month we will be having a detailed look at several sections from the Wills Act 1837. As will writers are aware the 1837 Wills Act (WA1837), as amended, supplies the detailed background legislation that must be followed whenever a will is drafted. The actual text of the Wills Act is provided along with the current amendments and commentary as to the meaning and effect of the statute. By the addition of the full text of the WA1837 will writers have the opportunity to read the actual words of this vital legislation governing the way in which wills are validly conceived, drafted, interpreted and executed.
You should read the statutory WA1837 text extracted and the associated notes carefully and then answer the usual 15 CPD questions. Sections that are not mentioned below have been previously repealed.
Section 1:
[1.] Meaning of certain words in this Act: “Will”: “Real estate”: “Personal estate”: Number: Gender.
The words and expressions herein-after mentioned, which in their ordinary signification have a more confined or a different meaning, shall in this Act, except where the nature of the provision or the context of the Act shall exclude such construction, be interpreted as follows; (that is to say,) the word “will” shall extend to a testament, and to a codicil, and to an appointment by will or by writing in the nature of a will in exercise of a power, [F1and also to an appointment by will of a guardian of a child,][F2and also to an appointment by will of a representative under section 4 of the Human Tissue Act 2004,] . . . F3 and to any other testamentary disposition; and the words “real estate” shall extend to manors, advowsons, messuages, lands, tithes, rents, and hereditaments, . . . F3 whether corporeal, incorporeal, or personal, [F4and to any undivided share thereof,] and to any estate, right, or interest (other than a chattel interest) therein; and the words “personal estate” shall extend to leasehold estates and other chattels real, and also to monies, shares of government and other funds, securities for money (not being real estates), debts, choses in action, rights, credits, goods, and all other property whatsoever which by law devolves upon the executor or administrator, and to any share or interest therein; and every word importing the singular number only shall extend and be applied to several persons or things as well as one person or thing; and every word importing the masculine gender only shall extend and be applied to a female as well as a male.
Amendments (Textual)
F1Words substituted by Children Act 1989 (c. 41, SIF 20), s. 108(5)(6), Sch. 13 para. 1: S.I. 1991/828, art. 3(2) (with Sch. 14 para. 1(1))
F2Words in s. 1 inserted (20.10.2005 for specified purposes) by Human Tissue Act 2004 (c. 30), s. 60(2), Sch. 6 para. 1 (with s. 58); S.I. 2005/2792, art. 2(2)(j)
F3Words repealed by Statute Law (Repeals) Act 1969 (c. 52), Sch. Pt. III
F4Words in s. 1 repealed (E.W.) (1.1.1997) by 1996 c. 47, s. 25(2), Sch. 4 (with ss. 24(2), 25(4)(5)); S.I. 1996/2974, art. 2
S1 WA1837 describes the interpretation of the word “will”. The WA1837 is amended to allow an appointment by the will of a guardian. 
The section is further amended to enable the appointment of a person to represent the testator after his death who may give appropriate consent to the activities lawfully permitted by section 1 of the 2004 Human Tissue Act (HTA2004). These include storage, and use of the testator’s body including relevant material as defined by Schedule 1 of the Act for purposes other than anatomical examination. 
S7 HTA2004 gives the Human Tissue Authority the power to dispense with any formal consent and to make decisions about the use of the body after death; thus in the absence of the deceased’s or of his next of kin’s authority consent to use the deceased’s body parts for research, medical or therapeutic purposes may be obtained from the Human Tissue Authority. The removal of any part of the body can only be carried out by a person licensed under HTA2004 for that purpose.
For a case that deals with the identity and authority of the personal representatives when a dispute arose, see Lewisham Hospital NHS Trust v Hamuth & Others [2006] EWHC 1609 (CH)
Section 3:
3 All property may be disposed of by will; Contingent Interests; Rights of Entry; and property acquired after the execution of the will.E+W+N.I.
It shall be lawful for every person to devise, bequeath, or dispose of, by his will executed in manner herein-after required, all real estate and all personal estate which he shall be entitled to, either at law or in equity, at the time of his death, and which, if not so devised, bequeathed, or disposed of, would devolve . . . F1 upon his executor or administrator; and the power hereby given shall extend . . . F1 to all contingent, executory or other future interests in any real or personal estate, whether the testator may or may not be ascertained as the person or one of the persons in whom the same respectively may become vested, and whether he may be entitled thereto under the instrument by which the same respectively were created, or under any disposition thereof by deed or will; and also to all rights of entry for conditions broken, and other rights of entry; and also to such of the same estates, interests, and rights respectively, and other real and personal estate, as the testator may be entitled to at the time of his death, notwithstanding that he may become entitled to the same subsequently to the execution of his will. 
Amendments (Textual)
F1Words repealed by Statute Law (Repeals) Act 1969 (c. 52), Sch. Pt. III
When taking instructions for the preparation of the will the will writer MUST enquire into all of the testator’s circumstances, including his family, assets and liabilities. The will writer MUST make quite certain that the testator is fully aware of the assets that he owns and is likely to own. 
However not all property which passes on death will be governed by the will. For example: there may have been nominations made under a pension scheme; with the effect of disposing on death monies such as death-in-service benefits. 
Also the form of ownership is relevant and important so that information must be obtained as to whether real estate is held in his sole name or jointly under a joint tenancy or as tenants-in-common. For the testator’s interest in a joint tenancy to pass according to his wishes the joint tenancy will need to be severed. 
The testator’s wishes for his property must be determined and consideration given to the likely consequences of his wishes including consideration of the effect of the Inheritance (Provision for Family and Dependants) Act 1975 (I(PFD)A1975). The effect of the Act should be explained if the testator decides not to make adequate provision for someone for whom he has an obligation to provide. 
The testator’s marital status must be taken into consideration whether he is currently in a marriage or civil partnership and whether or not such a union is in contemplation, including the testator’s present intention to become divorced should be considered. (A will that is made in contemplation of marriage or civil partnership is not revoked by the contemplated act see s18 below.)
Section 7:
No will of a person under age valid.E+W+N.I.
No will made by any person under the age of [F1eighteen years] shall be valid. 
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Amendments (Textual)
F1Words substituted by Family Law Reform Act 1969 (c. 46), s. 3(1)
Before 1 January 1970 wills governed by Wills Act 1837 could be not be executed by a person under the age of 21 (except for privileged wills, see s11 below). The age was amended to 18 by the Family Law Reform Act 1969, s3(1). 
Section 9:
[F19 Signing and attestation of willsE+W+N.I.
No will shall be valid unless— 
(a)	it is in writing, and signed by the testator, or by some other person in his presence and by his direction; and
(b)	it appears that the testator intended by his signature to give effect to the will; and
(c)	the signature is made or acknowledged by the testator in the presence of two or more witnesses present at the same time; and
(d)	each witness either—
	(i)	attests and signs the will; or
	(ii)	acknowledges his signature, in the presence of the testator (but not necessarily in the presence of any other 			witness),
	but no form of attestation shall be necessary.] 
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Amendments (Textual)
F1S. 9 substituted by Administration of Justice Act 1982 (c. 53, SIF 116:5), ss. 17, 73(6)
The whole of the original provisions of s9 WA1837 have been substituted by the Administration of Justice Act 1982 and apply where the testator has died after 31 December 1982.
Whereas the will writer has freedom to choose the form of the will that he drafts the provisions of section 9 must always be obeyed. In addition to the will writer’s duty and responsibility to satisfy his client’s wishes he should at the same time strive to meet the general public wish to use plain English, and make every effort “to explain things clearly; keeping jargon to a minimum” per the Law Society Charter (2003) as backed by the Plain English Campaign and the view of Lord Nicholls Vice-Chancellor as expressed by him at the 1993 Law Society annual conference.
Nominations, see above, do not operate as part of the will and do not need to comply with the rules of s9, see Baird v Baird [1990] 2 AC 548 (PC). However an invalid nomination that has been executed in accordance with the WA1837 may operate as a will, see Re Baxter’s Goods [1903] P 12. Property subject to a nomination is not treated as part of the deceased’s “net estate” for the application of the I(PFD)A1975 see s3 and s10 I(PFD)A1975. Many schemes that facilitated nominations have now ceased and therefore enquiries should be made about any assets which could still pass by nomination. 
In order to be admitted for probate the court must be satisfied that the testator had knowledge of and approved the contents of his will. Proof of testamentary capacity, the familiar common law test of testamentary capacity is found in the judgement of his Lordship Cockburn CJ, see Banks v Goodfellow (1870) LR 5 QB 549 together with evidence that the will has been executed under the rules of s9 are usually sufficient to confirm that the testator had both knowledge and approval of his will. However the court is entitled to call for further evidence. These could include circumstances where the will writer has received a personal benefit see Franks v Sinclair [2006] EWHC 3365 (Ch), where the testator is deaf and dumb, illiterate or blind or where the testator’s signature is frail. Confirmation that the testator has read or has had the will read to him should be obtained.
What the courts have held to constitute a signature is discussed in the third edition of “A Practitioner’s Guide to Wills” (ISBN 9780854900893) at 4.3.1 and is held to include:
· Initials see Savory’s Goods (1851) 15 Jur 1042;
· A stamped signature see Re Jenkins (1863) 3 Sw & Tr 93;
· A mark such as a cross;
· An inked thumb mark see Re Finn’s Estate (1935) 105 LJP 36;
· A mark of any shape see In the Estate of Holtam (1913) 108 LT 732;
· An unfinished signature see In the Goods of Chalcraft [1948] P 222;
· A signature in pencil see Bateman v Pennington (1840) 3 Moo PC 223;
· The words “your loving mother” see Re Cook’s Estate, Murison v Cook [1960] 1 WLR 353;
· A rubber stamp see Perrins v Holland [2010] EWCA Civ 840
A person may sign on the testator’s behalf provided the signature is made in the presence of the testator and by his direction. The person signing may be one of the witnesses. It is advisable that the person signs in his own name (rather than the name of the testator) and confirms in writing that he signs on behalf of the testator, in his presence and by his direction. The testator must be present when the signature is affixed and must be able to confirm by some means that that person signed on his behalf.
A blind person may sign his will but the probate registrar or district judge shall satisfy himself that the testator had knowledge of the contents of his will when it is signed. The same applies to a will signed by a testator whose signature is poorly formed or indistinct; that is “feeble”.
Under the original provisions of WA1837 the position of the signature was required to be “at the foot of the will”, before the amended section 9 was repealed and substituted by the Administration of Justice Act 1982. Section 9 no longer requires that the signature should appear at the foot of the will. S9(b) confirms that by his signature it must appear that the testator is intending to give effect to his will. In Weatherhill v Pearce [1995] 1 WLR 592 the court accepted that a signature placed within an attestation clause was sufficient and in Wood v Smith [1993] Ch 90 the Court of Appeal held that the testator’s signature written at the heading of the will was sufficient to confirm his intention that the will was to be executed by him. Suffice it to say that best practice is always for the testator to be asked to sign a formal attestation clause. 
S9 confirms that to comply with the requirements of a validly executed will the testator’s signature must be made in the presence of 2 or more witnesses, who are present at the same time and who must then acknowledge their signatures in the presence of the testator. Both witnesses must remain present until the testator has made his signature. If for whatever reason the testator has not made his signature in the simultaneous presence of both witnesses the testator must be sure to acknowledge his signature in the joint presence of both witnesses. The witnesses must be able to see the testator either make his signature or acknowledge that the signature is his. If the witnesses do not see the testator’s signature, that is it is hidden from them, the will has not been validly executed. There is no requirement however for the witnesses to know that the document is a will, nor is it necessary for the witnesses to see the signature being formed as long as the testator acknowledges that it is his signature to the witnesses, as above.
Before 1983 the order that the will was signed by the testator and his witnesses strictly governed the validity of the executed will. A witness who signed before the testator was unable to acknowledge his signature to the testator and as a result the will would not be validly executed unless the witness signed a second time after the testator signed the will. Since 1983 the order of the signatures can be rectified as the amended section 9 allows the witness to acknowledge his signature after the testator without the need for the witness to sign again for a second time after the testator.
The amended s9 requires that both witnesses must be present at the same time and provide their signatures while acknowledging the testator’s signature in their presence. However it is not essential that each witness signs in the presence of the other – but practice and certainty dictates that witnesses and testator should assemble together to carry out the attestation; so that the will can be seen to be validly executed by all parties. The further step of the parties providing a form of words separate from the will confirming that the due process has been correctly followed is additional worthwhile evidence that the will has been validly executed. That signed “completion” document can also confirm that the testator has read and understood the will document, corroborating his knowledge and approval of the contents of the will document.
Signatures may appear anywhere on the will, however when the signatures are included within a formal attestation clause in the order of signing (that is testator followed by the witnesses) there is a presumption that the will has been correctly signed and validly executed. The courts have held that one witness expressing doubt about the process of signing is sufficient to cast doubt upon the validity of the will, see Couser v Couser [1996] 1 WLR 1301 and see Casson v Dade (1781) 28 ER 1010 in which the court examined the meaning of “presence” referring to the witnesses being present when the testator makes his signature – the witness sitting outside in her carriage but having “a line of sight” through the window into the room where the testator was signing the will was considered sufficient to constitute “presence”.
Witnesses who recognise their own signature but who cannot recall the act of signing may not provide sufficient evidence to overturn the will, see Channon v Perkins [2005] EWCA Civ 1808 and in Sherrington v Sherrington [2005] EWCA Civ 326 the court held that the strongest evidence is required to rebut the presumption of valid execution and that where the will has been signed and witnessed using a formal attestation clause there is a prime facie case that the will is validly executed. 
Modern precedent books provide suitable forms of formal attestation clauses that should be used by the will writer.
A codicil is validly executed subject to the same legal formalities as are contained within s9. The codicil must recite the details of the will to which it applies and must be executed and witnessed in the same way. Clearly different witnesses may be used. The codicil should affirm the remainder of the will in all other respects.
Section 10: 
10 Appointments by will to be executed like other wills, and to be valid, although other required solemnities are not observed.E+W+N.I.
No appointment made by will, in exercise of any power, shall be valid, unless the same be executed in manner herein-before required; and every will executed in manner herein-before required shall, so far as respects the execution and attestation thereof, be a valid execution of a power of appointment by will, notwithstanding it shall have been expressly required that a will made in exercise of such power should be executed with some additional or other form of execution or solemnity. 
All appointments made in the exercise of any power validly executed by a will in accordance with s9 WA1837 shall be valid.
Section 11:
11 Soldiers and mariners wills excepted. E+W+N.I.
Provided always, that any soldier being in actual military service, or any mariner or seaman being at sea, may dispose of his personal estate as he might have done before the making of this Act. 
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Modifications etc. (not altering text)
C1S. 11 explained and extended by Wills (Soldiers and Sailors) Act 1918 (7 & 8 Geo. 5 c. 58)
To remove doubts about the interpretation of S11 WA1837 that section must be read in conjunction with the Wills (Soldiers and Sailors) Act 1918, see s1 W(S&S)A 1837. 
S11 is explained and extended to apply to soldiers in actual military service, members of the naval and marine forces not only when they are at sea but who are either in, or in circumstances amounting to, actual military service, see s2 W(S&S)A 1918 and members of the Air Force see s5 W(S&S)A 1918. The term “actual military service” is taken to mean “activity closely connected with warfare”, see Re Jones [1981] Fam 7, in which the court held that the privileged will of a British soldier, engaged in maintaining law and order in Northern Ireland and not when an actual state of war existed, qualified as “actual military service”. The definition that applies to military personnel who are serving while at sea is similarly elusive and certain conditions were laid down by the court in Re Rapley [1983] 1 WLR 1069. 
The effect of the legislation is that in general military personnel are entitled to provide a privileged will to express their valid testamentary intentions, not just when there is a war. See Re Servoz-Gavin deceased [2009] EWHC 3168 (Ch) in which the court held that the deceased sailor’s words “What I told you before still applies. If anything happens to me, if I snuff it, I want everything to go to Aunt Anne”, which were made in 1990 to a relative while in England, but before returning to his ship in Bombay. He had previously made a statement of his wishes in 1985 and subsequently died in 2005. The court held that the deceased had made a privileged will and having expressed his intention regarding his testamentary wishes validly the will should be admitted to probate. A sailor who is not attached to a particular ship cannot claim the privilege. 
The testator who is qualified to make a will according to the s11 WA1837 rules has “privileged” status. The formal requirements of s9 are waived for the privileged testator. The will can be made in any form, it may be oral, provided there is an express intention to dispose of the testator’s property. The testator may be a minor and need not be aware that by his words or writing that he is making a will.
S3 W(S&S)A 1918 confirms that qualifying military personnel may validly dispose of their estates as they might have done before WA1837 was passed, even though they are under the age of eighteen.
S4 W(S&S)A 1918 confirms that a privileged will made valid by s11 WA1837 containing the appointment of any person as a guardian of the infant children of the testator that appointment shall be of full force and effect.
Since to be valid the privileged will does not require to be attested under s9 rules, a gift to a witness of such a will takes effect and is not disqualified by s15 WA1837.  There are no formalities needed to revoke a privileged will; but the will is revoked by a later marriage.
Important Reminder:
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